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The Affordable Care Act (ACA), the 
Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) and 
other federal health benefi t mandates 
(e.g., the Mental Health Parity Act, the 
Newborns and Mothers Health Protection 
Act, and the Women’s Health and Cancer 
Rights Act) dramatically impact the 
administration of self-insured health plans. 
This monthly column provides practical 
answers to administration questions and 
current guidance on ACA, HIPAA and 
other federal benefi t mandates. 

The Affordable Care Act (ACA), the 
Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) and 

PPACA, HIPAA and 
Federal Health Benefi t Mandates:
  Practical Q&A

IRS Notice 2014-55 Allows New 
Health Coverage Election Changes

O
n September 18, 2014, the IRS issued several pieces of guidance 

on pressing Affordable Care Act issues, including Notice 2014-

55. Notice 2014-55 provides for two new permissible, mid-year 

cafeteria	plan	election	changes.	The	fi	rst	change	is	intended	to	

allow employees who were expected to average 30 hours of service per week 

to revoke their election and elect other minimum essential coverage if they 

experience a change in employment status after which they are not expected to 

average 30 hours of service, even if they do not lose eligibility under the plan. The 

second change is designed to allow employees enrolled in a group health plan and 

eligible to enroll in the Marketplace to elect Marketplace coverage, either during 

a special enrollment period or during the Marketplace’s annual enrollment period 

(e.g., when the group health plan year is not the calendar year). Employers may 

immediately rely on this guidance.

Reduction in Hours of Service
The first of the two new election changes applies to an employee who 

is originally expected to average at least 30 hours of service per week but 

experiences a change in employment status such that the employee is no 
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longer expected to average 30 hours of service per week AND does not 

lose eligibility under the plan as a result of the status change (e.g., if the status 

change occurs during a month in a stability period during which the employee 

qualified as full-time).

Practice Pointer: Generally, losing eligibility under the plan is a 

cornerstone requirement of the election change rules applicable 

to change-in-status events. However, if this event occurs and the 

additional elements described below are satisfied, this new guidance 

will allow an election change in this particular situation even though 

eligibility under the plan has not been lost.

If such an event occurs, the employee will be permitted to prospectively 

revoke his or her election under the plan so long as the election change 

corresponds to the employee’s (and related individuals’) intended enrollment 

in another plan that provides minimum essential coverage that is effective no 

later than the first day of the second month following the date the coverage is 

revoked (e.g., if the coverage is revoked in June, coverage under the new plan 

must begin on August 1).

Practice Pointer: Minimum essential coverage is broadly defined 

and includes coverage in an “eligible employer sponsored plan” (i.e., 

a group health plan that provides other than excepted benefits) and 

a qualified heath plan in the Marketplace. That being said, there are 

limited opportunities to enroll in the Marketplace following a change in 

employment status that does not cause a loss of coverage under the plan.

Enrollment in a Marketplace QHP
The second new election change applies to an employee who qualifies for 

either a special or annual enrollment period in the Marketplace. If this occurs, the 

employee will be permitted to prospectively revoke his or her election under the 

plan to enroll in the Marketplace, so long as the election change corresponds to 

the intended enrollment of the employee (and related individuals) in Marketplace 

coverage that is effective no later than the day following the last day of the 

original plan coverage.

Under both options, the plan may rely on the “reasonable representation” 

of the employee that the relevant criteria are met.

Implementing the Guidance
This new guidance is effective immediately and the IRS intends to amend the 

cafeteria plan regulations under Treas. Reg. § 1.125-4 to reflect these changes. Like 

other cafeteria plan election changes under Treas. Reg. § 1.125-4, these changes 

are permissible, not required. To take advantage of this guidance, the cafeteria plan 

must be amended on or before the last day of the plan year in which elections 

are allowed (although it may be amended for a 2014 plan year any time on or 

before the last day of the 2015 plan year). The amendment can be effective 

retroactively to the first day of the plan year if the plan operates in accordance 

with this guidance and the employer informs participants of the change. However, 

plans may not allow retroactive 

revocations of coverage elections.

Practice Pointer: While 

the plan amendment may be 

made before the end of the 

2015 plan year, it is important 

to communicate this change to 

employees and record the date 

in your files if you intend to 

incorporate these changes into 

your plan. n

Attorneys John R. Hickman, Ashley 

Gillihan, Johann Lee, Carolyn Smith, 

and Dan Taylor provide the answers 

in this column. Mr. Hickman is partner 

in charge of the Health Benefi ts 

Practice with Alston & Bird, LLP, 

an Atlanta, New York, Los Angeles, 

Charlotte and Washington, D.C. law 

fi rm. Ashley Gillihan, Carolyn Smith 

and Johann Lee are members of the 

Health Benefi ts Practice. Answers are 

provided as general guidance on the 

subjects covered in the question and 

are not provided as legal advice to 

the questioner’s situation. Any legal 

issues should be reviewed by your 

legal counsel to apply the law to 

the particular facts of your situation. 

Readers are encouraged to send 

questions by email to Mr. Hickman at 

john.hickman@alston.com.


